“I would resurrect the ‘high and impregnable’ wall between
church and state constructed by the Framers of the
First Amendment.”

John Paul Stevens
Committee for Public Education and
Religious Liberty v. Regan 1980

“The ‘wall of separation between church and state’ is a
metaphor based on bad history, a metaphor which has
proved useless as a guide to judging. It should be frankly
and explicitly abandoned.”

William H. Rehnquist
Wallace v. Jaffree 1985

WORLD OFFICES

BEIJING

One China World Tower

1 Jian Guo Men Wai Avenue
Beijing 100004, China

T: 86.10.6505.5359

F: 86.10.6505.5360

BRUSSELS

Square de Meeus, 35
B-1000 Brussels
Belgium

T: 32.2.504.6400

F: 32.2.504.6401

CHICAGO

Bank One Plaza

10 S. Dearborn Street
Chicago, Illinois 60603
T: 312.853.7000

F: 312.853.7036

DALLAS

717 North Harwood
Suite 3400

Dallas, Texas 75201
T: 214.981.3300

F: 214.981.3400

GENEVA

Rue de Lausanne 139
Sixth Floor

1202 Geneva
Switzerland

T: 41.22.908.25.25

F: 41.22.908.25.20

HONG KONG

39/F Two International
Finance Centre

8 Finance Street

Central

Hong Kong

T: 852.2509.7888

F: 852.2509.3110

LONDON

Woolgate Exchange
25 Basinghall Street
London, EC2V 5HA
United Kingdom

T: 44.20.7360.3600
F: 44.20.7626.7937

LOS ANGELES

555 West Fifth Street

Los Angeles, California 90013
T: 213.896.6000

F: 213.896.6600

NEW YORK

787 Seventh Avenue

New York, New York 10019
T: 212.839.5300

F: 212.839.5599

SAN FRANCISCO

555 California Street

San Francisco, California 94104
T: 415.772.1200

F: 415.397.4621

SHANGHAI

Shui On Plaza

333, Middle Huai Hai Road
Shanghai 200021, China
T: 86.21.5306.2866

F: 86.21.5306.8966

SINGAPORE

6 Battery Road, #40-01
Singapore 049909

T: 65.6230.3900

F: 65.6230.3939

TOKYO

Sidley Austin Brown & Wood
Gaikokuho Jimu Bengoshi Jimusho
Nishikawa & Partners

(Registered Associated Offices)

Marunouchi Building 23F
4-1, Marunouchi 2-chome
Chiyoda-Ku, Tokyo 100-6323
Japan

T: 81.3.3218.5900

F: 81.3.3218.5922

WASHINGTON, D.C.
1501 K Street N.W.
Washington, D.C. 20005
T: 202.736.8000

F: 202.736.8711

The affiliated firms, Sidley Austin Brown & Wood LLP a Delaware limited liability partnership, Sidley Austin Brown & Wood LLE an Illinois
limited liability partnership, Sidley Austin Brown & Wood, an English general partnership and Sidley Austin Brown & Wood, a New York general

partnership, are referred to herein collectively as Sidley Austin Brown & Wood.

www.sidley.com

06/04

ANALYSIS OF JUSTICES’
POSITIONS IN KEY
“AID TO RELIGION” CASES

Gene Schaerr, Sidley Austin Brown & Wood LLP

SIiDLEY AUsTIN BRowN & WooD LLP

AND AFFILIATED PARTNERSHIPS




“[A]s a matter of Establishment Clause jurisprudence, we have consistently held that it is no

violation for government to enact neutral policies that happen to benefit religion.”

Antonin Scalia

Capitol Square Review and Advisory Board v. Pinette 1995

ANALYSIS OF JUSTICES’ POSITIONS IN KEY

“AID TO RELIGION” CASES

Gene Schaerr, Sidley Austin Brown & Wood LLP

“[Wlhenever affirmative government aid ultimately benefits religion, the Establishment Clause
requires some justification beyond evenhandedness on the government’s part; and ... direct
public funding of core sectarian activities, even if accomplished pursuant to an evenhanded

program, would be entirely inconsistent with the Establishment Clause.”

David Souter

Rosenberger v. Rector and Visitors of University of Virginia 1995

THOMAS SCALIA

CASES (1991%*) (1986)
Wolman v. Walter (1977)
(invalidating lending of instructional NOC NOC
materials but approving other services)
Mueller v. Allen (1983)
(upholding income tax deduction for NOC NOC
educational expenses)
Aguilar v. Felton (1983)
(invalidating use of public teachers at NOC NOC
religious schools)
Grand Rapids v. Ball (1985)
(invalidating use of public teachers at NOC NOC
religious schools)
Witters v. Washington Department (1986)
(upholding vocational rehab to NOC NOC
religious college students)
Texas Monthly v. Bullock (1989)
(invalidating tax exemption for NOC dissented

religious literature)

Zobrest v. Catalina (1993)
(upholding sign-language interpreter
at school)
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Rosenberger v. UVA (1995)
(invalidating exclusion of student-run
religious publication)
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joining majority
opinion subject to
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Agostini v. Felton (1997)
(upholding public teachers at religious
schools)
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materials)
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Good News Club v. Milford (2001)
(rejecting EC defense to denial of equal
access to school)
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Zelman v. Simmons-Harris (2002)
(rejecting EC challenge to voucher program
allowing use at religious schools)
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Locke v. Davey (2004)
(rejecting challenge to state law prohibiting
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Abbreviations:

EC = Establishment Clause

NOC = not on Court

* indicates date of arrival on Court

“[NJothing in the Establishment Clause requires the exclusion of pervasively sectarian schools
from otherwise permissible aid programs. . .. This doctrine, born of bigotry, should be buried now.”
Clarence Thomas
Mitchell v. Helms 2000

“[Tlhe aim of the Establishment Clause is genuinely to uncouple government from church.”
Ruth Bader Ginsberg
Capitol Square Review and Advisory Board v. Pinette 1995



